
FROM HOBBS,STRAUS,DEAN & WALKER (MON)L 30'06 15:28/S115:27/NO.4864420021P 2

"

HOBBS, STRAUS, DEAN Be WALKER, LLP
ATTORNEV6 AT LAW

2120 L STREET. NW. SUIT" 700. WASHINGTON. DC 20037

TEL.; 202.822.8282 . FAX: 202.296.883.4
WWWHSDW'LAIJ'COk

January 30, 2006

The Honorable Mike Leavitt
Secretary of Health and Human Service
Centers for Disease Control and Prevention
Division of Global Migration and Quarantine
ATIN: Q Rule Comments
1600Clifton Road)NE (E03)
Atlanta, GA 30333

Dear Secretary Leavitt:

We are writing to provide comments on the proposcd regulations on thc Control
of Communicable Disea~esin response to the Notice of Proposed Rulcmaking dated
No~ember 30, 2005. We submit these conunents on behalf of the following tribal clients
of this firm: the Metlakatla Indian Community, the Menominee Tribe of Wisconsin, the
Miccosukee Tribe ofIndians ofrtorida and the Susanvilh.:Indian Rancheria.

The proposed regulations contain a number of provisions expres:5lyapplicable to
indian tribes or Indian country. Many of these reflect a concern that measures taken to
control communicabledi:)~Gls~smay be effective within Indian reservation~. Our clients
commend the Department for giving, fc)rthe first time) special attention to thc ways in
which the quarantine regulations should be applied to Indian tribes and their lands. On
behalfot'the Indiantribc~andtribalorganizations identified above, we approve and urge
the adoption of a number of these provisions, with some modifications, to reflect existing
law.

Section 70.24 expressly recognizes the right of a tribal health authority to request
that the Director)Center for Disease Control (CDC). take quarantine measures and other
public health measures, including the issuance of a quarantine order. The propo$ed
regulations do not define "trihal public health authority." We recommend that this term
be defined as "the federally recognized goveming body of an Indian tribe or a tribal
organizationwhichhasbeendelegatedby an indiantribeor indiantribestheright to act
on its or theirbehal1'inprovidinghealthservicesor takingotheractionwithrespectto
health."

We note that a number of the regulations provide for the CDC to consult with
Indian tribes or with the Indian Health Service Director prior to taking actions which
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atlect Indian tribes or their members. Our clients are pleased that their involvement in
providingfor theh~lth of theirmembersandothersresidingin Indiancountryis
recognized by the proposed regulations at least to this extent. However, they are
concernedthatsomeof the sections,as explainedbelow,fail to givedueregardto the
sovereign authority of tribal governments or thcir statutory rights under the Indian Selt:
Determination and Education Assistance Act (ISDEAA).

The most significant example ofthis is section 70.25 which authorizes the CDC
Director (the CDC), when he or she detennines that the measures undertaken by an
Indian tribe are insufficient to prevent the spread of communicable disease, to take a
series of enumerated measure~and "other measures" to prevent the spread of disease.
There is no requirement in this section for consultation with either the IHS Director or
with the affected tribe. The Preamble to the proposed rule states that the CDC will "to
the extent practicable"consult with thc IHS Director prior to taking such actions and
notify the THSDirector and the affected tribe once the action is taken. However, the
actual regulation contains no such requirement.

While the proposed regulations include appeal procedures to permit an individual
who \s quarantined to request a hearing (see sections 70.20and 70.31), no such appeal
procedure is provided in the regulations in the cast::of aL1.ionunder section 70.25. On the
other hand, sections 109and 507 (a) (2) of the ISDEAAprovide procedures under which
the Secretary may reassume operation of a health program under the Indian Sclf-
Determinationand Education Assistance Act, with specific requirements as to the
Secretary's obligation to satisfy the burden of proof that the statutory requirements
permitting reassumption exist. While the S~'retary's regulations permit emergency
reassumptions in circumstances which may arguably be present under section 70.25 of
the proposed quarantine regulations, an appeal and hearing are still assured under the
ISDEAA.

Weare concerned that the broad authority provided under the proposed
regulations to the CDC, acting tor the Secretary, to take a wide variety of actions in
Indian country, including "other measures," may provide tbe CDC with authority to
suspend or rescind a tribal contract to provide health s~vices under the Indian Self-
Determination and Education Assistance Act or to interfere with a tribe or tribal
organization's performan~eof its contract with IHS in ways which arc not permitt.ed
under the Indian Self-Detennination and Education Assistance Act, itself.

We propose adding a notification and consultation requirement to proposed
section 70.25 with respe(.1to detenninations involving health programs in Indian country,
operated either directly by the Indian Health Service or by an Indian tribe or tribal
organization under a self-determination contract or self-governance compact and funding
agreement. Thus,section70.25shouldrequire,priorlomakinganydetermination
cDncemingthe insuffieienc.;yof IHS or tribal measures to prevent the spread of
communicable diseii$es,that the CDe Director notifies either the IHS Director or the
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tribal health authority (whichever is appropriate) and arrange for meaningful
consultation. Section 70.25 ::;houldalso require the CDC Director, after such notification
and consultation, to set forth in writing the reasons for his or her determination of
insufficiency and for his or her adoption of whatever measures are considered necessary
to remedy the situation. Such a requirement would be consistent with the ISDEAA and
the Department's own policy requiring consultation with Indian tribes on matters that
affect them. Section 70.25 should also include an appeal procedure by authorizing tribal
health authorities to request a hearing under seetinn 70.20. Please note that theRc
provisions would not interfere with action by the CDC in a medical emergency but only
require notification and provide for appeal rights following emergcncy action.

We rec{)mmendthat the regulations spe<..-ificallyaddress the hearing issue by
adding the fol1owingto section 70.25:

In the case of any such dctennination or measures applied in Indian
country a tribal health authority may request a hearing under section
70.20. No such measures shall include the rescission of a contract or self-
governance agreement under the Indian Self-Detemination and Education
Assistance Act or the rcassumption of programs administered by any trihe
or tribal organiz.ationthereunder except in compliam:ewith the Indian
Self-Determinationand Education Assistance Act.

We also propose that the words "on the record" be added after the word "hearing"
in subparagraph 70.20(a). This will require that such hearings contorm to procedures
under the Administrative ProcedureAct.

In addition, se1.1ion70.27 authorizes the CDC, with the conl."Urrcnceof the lHS
Director, to take l:t-'11ainpublic health measures with respect to persons in Tndiancountry.
Con~ultationwith the affected Indian tribe or Indian tribes is required, but no provision
authorizes any appeal by the tribe from the CDC's action and the consent of the tribes is
not required. This section also authorizes the CDC, with the concurrence of the IHS
Director, to send employees and agents of a state into Indian country to entorce federal
quarantine regulations. We recommend that, again, these provisions should be reconciled
with the authority of Indian tribes and tribal organizations under Indian Self-
Determination and Education Assistance Act and with tribal authority to provide for
health matters involving their membeT'$.We proposed the following:

(e) In the case of any public h~althmeasure taken hy the CDC under this
sec.iion,any Indian tribe or tribal organi7.ationproviding health services in
the Indian country within which such mea.~ureis taken may request a
hearing under the provisions of section 70.20. No such measure shall
include the rescission of a contract or self-governance agreement under the
Indian Self-Determination and Education Assistance Act or the
reassumption of programs administered by any tribe or tribal organization
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thereunder, except in compliance with the Indian Self-Detennination and
Education Assi~tanceAct.

In some areas of the country, Indian tribes or tribal organizations administer
programs which are the principal source of health care in their area although the area is
not within Indian country as detined in section 70.1. We recommend an additional
provision to address such situations (including those in which the tribe opt..>:ratesa federal
facility and those in which it operates a non-federal facility). The following language
shouldbe addedto section70.26:

(c) In the cas~of any federal facility owned by the United Staresbur
operatedby an Indian tribe or tribal organization under the provisions of
the Indian Self-Detennination and Education Assistance Act or any non-
federally owned health facility operated by an Indian tribe or tribal
organization under the Indian Self-Detennination and Education
Assistance Act, the CDC shall notify thc tribe or tribal organization
operating the facility of any proposed public health measure or
combination of measures relating to that facility. No such measure shall
include any action inconsistent with a contract or self-governance
agreement under the Indian Self-Detennination and Education Assistance
Act or the rescission or reassumption of such contract or agreement cxcept
in compliance with the Indian Self-Detennination and Education
Assistance Act.

We appreciate the opportunity to submit these comments on bchalf of the Indian
tribes and tribal organizations identified abovc.

Sincerely,

HOBBS, ST US, DEAN & WALKER, LLP

By: . Bobo Dean

llftit 1/1. ~~
By: Duke McCloud
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